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The Land Surveyor and the Attorney
By MANDELL GLICKSBERG

PROFESSOR OF LAW, UNIVERSITY OF FLORIDA

|N the relatively short time thaf | have
been acquainfed with the activities of
The Florida® Society of Professignal, Land
Surveyors, | have been impressed with the
efforts beln% made to upgrade and improve
the standards of the land surveying profes-
sion in the state. These efforts aré bearing
fruit, and great strides have been made in
the past ten years.

Land surveyors are_ members of an old
and honorablé profession, and can well be
proud of a long and rich tradition. The
profession cur,rentl% appears to be under-
going what might be described as a renais-
Sancé.  Land “surveying originated prin-
cipally as a science, being concerned pri-
marily with mathematics.” It then under-
went a change, and the demands of the pro-
fession called upon land surveyors to expand
their work beyond the utilization of purely
scientific skills. Many of the great names
out of the past are” well-known for the
contributions  they made as land surveyors
to the settling of this country. The fext
Phase in this overly brief skétch is related
0 the growth of the field of engineering
which rapidly assumed pre-eminence. Land
surveying, as such, was relegated to a sec-
ondary jole, looked upon hy many People
as merely a technical skill, ‘not worthy of
ghoensdlgnlty accorded the so-called profes-
lons.

Today, however, and for quite a few
years now, there appears to be an increased
awareness of and emphasis on the role of
the land surveyor as it is and truly ought to
be—someone Who is not merely a technician
with a_tape measure, but a professional per-
son trained in mathematics enqmeermg, and
to some extent, law, and called upon to
make decisions hased upon the exercise of
professional judlgment. ,

_CIearI% the, land surveYor IS_concerned
with both engineering and 1aw. But the law
schoals. in %eneral neglect many of the legal
principles that are of importance in the work
of the land surveyor, and most of the formal
education offered to land surveyors in the
engineering schools reflect an “absence of
training in‘these areas of the law. The plain
fact is'that neither the land surveyors nor
the lawyers know enough about the work of
the other. | Accordmt};ly, the theme of this
discussion is that the Two related professions
of land surveying and law ought to know
more about each other, and ought to work
more closely together and communicate
better on a professional level. _

| am not talking about the admittedly

?ood working relationship between the local
and surveyor and the local attorney on a
da*-to-day basis. They get alon% pretty
well for any number of reasons, not the least
of which is the economic necessity of the
situation.  What | have reference to is the
reIatl_onshlﬁ between the professions, as such;
the interc an?e of ideas and information
that will be of aid to the members of hoth
callings and their clients. ~ Undoubtedly,
there 1s @ good deal of misunderstanding on
the part ofboth land surveyars and attorneys
8s to what the members of the other pro-
fession can and should properly be doing.

There are several distinct areas in which
the lawyer and the surveyor work together,
The most obvious, of course, is in the Frep-
aration of surveys in real estate transactions.
In addition, the land surveyor acts as a
source of information ahout focal land, and
can provide much useful knowledge not ob-
tainable elsewhere that can be used by an
attorney in many varied situations. Also
the surveyor, haSed on his experience and
knowledge of local land, can provide in-
valuable™aid, in_ interpreting land  descrip-
tions. And in litigation involving land dis-
putes, surveyors are frequently called upon
as expert witnesses. .

In all of these areas, the more insight land
surveyors and attorneys have into the prob-
lems “confronting. eaCh other in the per-
formance of their professional tasks, the
better able they are to understand and com-
municate with each other. As one lawyer
re,cently remarked to me; “The lawyers
think the land surveyors don’t understand
what lawyers are supFosed to do, and the
surveyors " think the " lawyers don’t under-
stand” what the surveyorS are supposed to
do.” Many lawyers think of land'surveyors
merely as measurers. They fail to compre-
hend “why two cquetent surveyors will
sometimes disagree in the results of‘a survey.
The%/ believe that any skilled technicidn
ought to he able to measure the length of a
ling, and they do not recognize the many in-
sfances in which the measuring, process is
dependent upon problems requiting evalua-
tion and judgment upon which competent
surveyors may differ. ,

A rather pertinent observation was made
by Mr. Curtis M. Brown, serving as a mem-

Lecture presented May 20, 1965, at Gaines-
ville, Florida, at the Fourth Land Surveyors Short
Course, sponsored by the Department of Civil
Engineering of the University of Florida and the
Florida Society of Professional Land Surveyors.
Prof. Glicksberg was elected an Honorary Mem-
ber of FSPLS in June 1965.
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ber of a panel discussion on “The Challeng-
|nﬂ Future of the Land Surveyor” at the
24th Annual Megting of the American Con-
gress on Surveying and Mapping:1

“In the location of land boundaries, the
surveyor also locates the boundaries of ad-
joiners. He is in a quasi-judicial position,
in that he is obligated to consider the rights
of others, even though they do not pay him
a fee.”

_ Most people, and lawyers are no excep-
tion, do nof realize the “full nature of the
responsibilities involved in the duties of a
survez/or. They {ust do not stop and think
about the true tole of the land surveyor.

Nevertheless, much progress is _be_mg
made. Mr. Brown and Professor Winfiel
H. Eldridge of the Unlversm{ of Illinois are
leaders in"providing materials that empha-
size the legal aspects of land surveying. M.
BrOWH,SbOOk Boundary Control & Legal
princimies (1957), and the more rccent
00 y Evidence & Procedures for Bound-
ary Location, (1962) by Mr. BrOWH and
Professor EIdrldge, are the leading texts in
this area. And the excellent periodical
Surveying and M apping Contalns a Wealth

of material.

It occurred to me that a %ro_up of land
surveyors might be interested in learning
what Iawgers throughout the state believe
to be problem areas”in their relations with
surveyors. | therefore contacted a number
of atforneys who do extensive work in the
field of réal property law. By and _Iarge
as mlﬁ]ht be expected, the response indicafed
that the problems were minimal, and that
the relationship between the lawyers and
surveyors was a very good one.” Where
problems did exist, the lawyers were as criti-
cal of their own shortcomings as they were
of those of the surveyors, ,

The following quotes from letters written
téy some of these attorneys may be of interest.

ach numbered quote”is from a different
attorney, and they represent merely a sample
of those | received:

1. “1 might say that in my experience the
average lawyer, like myself, does not leave
law school with any sufficient equipment to
know when he has a good survey and the
best or proper way in which property should
be described.”

2. “As for my own experience in the field,
I have found that lawyers are prone to at-
tempt to prepare legal descriptions without
the proper knowledge of the facts. | have
found that lawyers generally are not famil-
iar with the most simple rules of surveying
and by and large should not try to describe
land, excepting by reference to Plat Book
and page, or existing descriptions. | would
think that the use of surveyors at legal in-

1Surveying and M apping, Vol. XXI1V, No. 2,
June 1964, p. 246.

stitutes to explain the uses and purpose of
legal descriptions might be of advantage to
the Bar.”

3. “Surveyors are sometimes critical of
attorneys (and probably rightly so) for
drafting legal descriptions without consult-
ing with surveyors. This provides later dif-

ficulty in locating lands according to the de-
scriptions, particularly where they are pre-
pared by inexperienced attorneys who aren’t
familiar with the general principles of sur-
veying. An example of this that | have
heard surveyors refer to is the description of
a tract as the “East 40 acrcs” of a larger
tract whose East and West boundaries do
not run North and South. Another example
is the preparation of descriptions upon the
assumption of a section having exactly 640
acres, and perfect dimension of one mile
square. As you know, very few sections are
exactly one mile square. To meet these ob-
jections, | think it would be desirable for
the Bar to continually emphasize the im-
portance of using the assistance of survey-
ors in the preparation of most legal descrip-
tions.”

4. “One practical problem which | have
had in the past might be worthy of mention
in the way of the following illustration:

A tract of land comes down through a
chain involving a metes and bounds de-
scription originating at the northeast
corner of the NW-~4 of the SE-~4 (or
some other similar point). The land is
then fenced in and located on the
ground perhaps without the benefit of a
survey. Thereafter, the landowner em-
ploys a surveyor and simply requests him
to survey the tract of land which he
points out on the ground. The sur-
veyor, because of previous experience in
the area, or because of some distinguish-
ing markings, or other practical reasons,
commences his survey with the point
of beginning at the northw” corner of
NW-% of the SE-I4. Thereafter, con-
tracts are made upon the basis of the sur-
vey and the title examiner has the prob-
lem of ascertaining if it is the same tract
of land.

“Generally assuming that the 40-acre
tract were regular in all directions, the
problem is not so great, but certainly it
would simplify the matter if the descrip-
tions used by the surveyor were also the de-
scriptions used in the chain of title.

“1 therefore suggest that surveyors con-
cern themselves more with the chain of
title, and that they in all instances where it
is feasible and practical first contact the
landowner’s attorney to ascertain the de-
scriptions used in the chain of title before a
survey is made. This is not an extremely
important or vexing problem, but I do be-
lieve that it would be helpful if generally
the description used by the surveyor was
clcared with the attorney.”

5. “. .. 1 have personally found this pro-
fession to be the most cooperative group of
men that | have had occasion to work with

i[] my practice, of the law. | have, had occa-
sion to do business with some engineers who



were not as capable as others, however, in
the main, | have found most of the survey-
ors doing business in the more populated
areas to be most efficient.

“The few problems which | have encoun-
tered in dealing with a surveyor are primar-
ily as a result of the failure of the party
ordering the survey to adequately explain
to the engineer the services needed. Most
people will merely order a survey from an
engineer and let it go at that. . . .

“One possible cause for concern may be
the time taken to obtain a survey, how-
ever, establishing corners in rural areas can
be both time consuming and dangerous,
consequently, the placement of orders for
surveys in remote regions should allow
ample time for the work to be done. . . .

“It may be of some benefit to the legal
profession to know a little bit more about
the services provided by the surveying pro-
fession. | also have some information to
the effect that some of the surveyors doing
business in the sparsely populated areas of
the state could improve their service
through better study and use of new scien-
tific methods, publications and educational
facilities, however, my information in this
regard is most sketchy.

. | feel that attorneys not well versed
in the real property field (and even many
of these) should utilize the surveying pro-
fession more in the development of the
legal descriptions, particularly those involv-
ing metes and bounds. | have found the
surveyors to be of great help to me in this
area.

“1 personally feel that the cooperative
efforts of the members of the two profes-
isons have met with considerable success
where some member or members of the Bar
or the surveying profession did take hold of
the problem and attempt to do something
with it. It is my opinion that there is no
real lack of cooperation between the two
professions but there is, on the other hand,
a decided absence of initiative or effort to
bring the two together. . .

Also, one lawyer mentioned that attempts
should be made’to decrease the possibility of
errors in _legal descriptions. He suggested
that consideration should be given to elimi-
nating the use of symbols forsuch words as
feet, ‘minutes, seconds, deFree_s, etc. He
recognized that this would increase the
length of such descriptions, but felt that this
was outweighed by the decrease in the P033|-
bility of mjstakes due to typographical and
proof-readm% errors attributable to the use
of these symhols.

It is not only the attorneys, of course, who
arc concerned” with improving the prepara-
tion of Iegal descriptions. ~This is well
illustrated by the following excerpt from a
letter written by a land sufveyor:

“Another significant area where coopera-
tion seems desirable is that having to do
with the preparation and interpretation of
descriptions. . . . [Ljand surveyors are not
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equally capable in this matter. The prep-
aration of an adequate description is an art
in itself, and while, generally speaking, land
surveyors are more likely to be well advised
on this subject than other professionals,
their abilities vary considerably. 1 would
use extreme caution in making a selection
of someone to write a legal description of
real property, even though many descrip-
tions would appear to be merely a routine
matter. ... Too many writers of descrip-
tions assume that every reader will have the
same understanding of the intent that they
have.”

FmaIIP]/, in_this attempt to set forth some
of the thoughts and attitudes of practition-
ers, | would like to quote a comment from
a title attorney for a leading title insuring
organization;

“We find that too often the surveyor de-
scribes the property as he finds it on the
land rather than locating the land accord-
ing to the description in the deeds in the
chain of title. It is my opinion that the
surveyor should obtain the description from
the lawyer and then should proceed to lo-
cate that description on the land. If he
finds any encroachments, discrepancies,
shortages, overage, ctc. these would then
appear on the sketch of the survey., We
arc experiencing considerable difficulty in
such instances where surveyors have given
the description in accordance with what
they find on the property rather than locat-
ing the property according to the descrip-
tion and showing any discrepancies.”

These, then, are some of the comments
that | received. They indjcate, | believe,
that a good relatlonshlﬁ exists hetween the
two professions, and that the troublesome
areas that do exist can undoubtedly  be
remedied by a_little effort and betterlines
of communication. .

One step in the direction of improving the
services rendered by land surveyors “was
taken in 1962 with’ the publication of a
booklet entitled “Minimum Requirements
for Land Surve¥s Made For Title Purposes
in The State of Florida.” This pamphlet
was_deveIoBed and adoEted by The Florida
Society of Professional Land Surveyors and
The Florida Land Title Association, and
approved by the Mortgage Bankers Associa-
tion of Florida. It Is ‘Interesting to note
that The Florida Bar is,not included among
the orgzanlzatlons adopting or approving the
booklet. . .

This is a very useful and informative
publication and should be on the desk of
every lawyer and surveyor concerned with
the focation and description of real pro_?erty.
Unfortunately, however, the majority of
real property” fawyers to whom | have men-
tioned the pamptilet were either unaware of
Its existence or remembered having seen a
copy at one time_but could not locate it at
the” moment.  On the other hand, one
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attorney, on his own initiative, specifically
referred to the pamphlet and stated that i
his opinion many problems would be over-
come if more surveyors would follow all the
minimum re(iuwements set forth. He has an
extensive real property practice with a IarFe
law firm in a metropolitan area and [ie
stated that he could not recall ever having
seen a local survey bearing the certificate
of compliance set forth inparagraph 1 of
the pamphlet.

Undoubtedly, many surveys that do not
bear such_a “certificate nevertheless fully
comply with the minimum requirements.
Many, possibly even most, survevors ps a
matter of colrse prepare their work in
accordance with these Standards. But their
importance cannot be over-emphasized, and
they should continually be brought to the
atténtion of all persons engaged in this type
of work.

Possibly many surveyors, and perhaps
oven some attorne?/s, do not fuIQ/ apgremate
the significance of @ complete and” compre-
hensive inspection of the proRerty. In many
Instances IaW)(,ers rely on the Surveyor for
their_information about the physical char-
acteristics of the land, and for any evidence
of encroachments, easements, parties in
Eossessmn, and the_like. Factors of this
er have great significance in the law from
the standpoint of notice; that is, the law will
imply notice of the rights of others stemming
from™ knowledge that one has gained or
should have gained from a complete in-
spection of the property, whether or not
such an inspection was in fact made. The
surveyor is probabIK the best q_uallfled per-
son t0 conduct such an inspection, and- the
attorney who relies on the surveyor is de-
Rendent upon him for a detailed; compre-

ensive, and accurate report,

The existence of errors in surveys and
legal descriptions prepared hy stirveyors
appears to_be a common complaint of
lawyers. ~ Of course, the highly detailed
nature of the work lends itselfto” the possi-
bl|ltl§(/ of errors, but the ver){ nature of the
work itself demands the utmost precision
and skill on the part of the surveyor.

The lawyer in many instances is not in-
clined to be overly tolerant of errors of this
nature because iri most instances in which
both a lawyer and a surveyor are involved,
the surveyor has little if any contact with
the client” The lawyer frequently orders the
surve?/, and the client looks to his attorney to
handle the transaction, If something oes
wrong, it is generally the attorney whohas
to deal with“the parties to the transaction,
and they are inclined to hold him responsi-
ble, regardless of where the blame actually
may lie. This is equally true, for example,
In instances in which sufveyors, cannot agree
among themselves on the location of bound-
ary lines. The property owners, or prospec-

tive purchasers, if they are working through
an attorney, look to him, and the lawyer can
easily find himself in the middle of a situa-
tion over which he has little control but
for which he is being held responsible.

One further area is perhaps worth notlnP,
and that concerns the legal principles a%) I-
cable in the preparation”of resurveys. One
hlghl rfesRected_g,ro ert Iawger st%ted that
m ny/ of the_ criticisms of surv ¥ors y attor-
neys-are attributable to a lack of understand-
mtg of these J)rmcll:ples, by surve)](ors., He
cifed the lea |n% lorida” case of Akin v,
Godwin, 49 So. 2d 604 (1950&, and stated
that its principles are not understood and
properlx applied by surveyors. Undoubt-
edly, the same can be said about many
attorneys.

In a resurvey, as such, the question is not
where an entirely accurate survey would
locate. the lines, but where the_original sur-
vey did in fact locate them. This rule has
heen af)plled by the Florida courts_to private
as well as government surveys, without any
real a,tt,emet at defining what is meant by
an original survey.2 In addition, on occd-
sion judicial pronouncements in Florida
have Stressed the question of reliance on the
prior survey without clearly deflnln(% the
role that such reliance plays in the mafter of
resurveys.3

The case of Bishop, v. Johnson 4decided in
1958, rather nicely illustrates the fact that
these resurvey prlnm?les, even if understood,
are not always easy to apply. Although the
opinion of the coirt does riot show this, the
briefs and other documents filed by the de-
fendant show that hoth the court’and the
defendant were in agreement on the law
applicable to resurveys and both referred to
the case of Akin v. Godwin. The defendant
cited the case in_support of his position
while the court cited the case in support
of its holding for the plaintiff. No wonder,
therefore, that surve;iors are sometimes con-
fused on how to apply even those rules that
are well-established. ~ This sort of thing is
familiar to most lawyers because the applica-
tion of seemingly Certain rules to varying
factual situations is what comprises a Iar%e
part of the practice of law. But it can be
unsettling to one who is used to dealing with
st rules that produce set results much of the
time, which | suspect is generally true of a
large part of the work Of a sufveyor. In
making a rcsurvey, however, as well as in
certain other aspects of his work, the sur-
veyor must deal with legal principles that
cannot be applied with mathematical pre-

2See e.g., Wildeboer v. Hack, 97 So. 2d 29
(1957).

3See e.g.,, Cowgill v. Hopkins, 52 So. 2d 343
(1951).
4 100 So. 2d 817.
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There is no doubt that the surveyor and
the attorney must work closely together.
The services of a surveyor should be utilized
in most real estate tranSactions. When buy-
in# a piece of realty, the purchaser is not
only concerned with” obtaining a good tjtle,
but he wants to be assured that the land he
buys s properly described and is located
where he think$ it is. There is, in fact, a
need to educate the public on the necessity
and desirability of surveys. The average
depaosit receipt; or form sales contract, 1n
use in most parts of the state usually makes
no reference to a survey. = This could and
probably should be remedied to call to the
attention of the parties the fact that a survey
might be desirable, even if it is not imposed
a5 a requirement,

At least three occurrences have taken
place recently 41965) that point to an in-
creased spirif of cooperation and communi-
cation between the legal and land survey-
ing professions in the state. The Continuing
Légal Education ProPram of The Florida
Bar has recently pubfished a Florida Real
Property Practice Manual dealing with vari-
ous aspects of the practice of law relating
to real property. It contains a comprehen-
sive coverage 0f such topics as descriptions,
boundaries,” plats, etc., plus comments on
the need, for the services of land surveyors
and a discussion of the mjnimum require-
ments for land surveys previously mentioned
in this paper.. It is, to m knowl_edﬁe, the
first publication des!%ne specifically  for
members of The Florida Bar that goes into
detail on so many aspects of land strveying.

The second instance to which | have
referenceoccurred at the University of
Florida College of Law, when we devoted
our Advanced Property Course to problems
of land location and “description. = Fifteen
senior law students were enrolled, and the
reaction to the course was most favorable.
Three distinguished land surveyors in the
state appeared before the group to partici-
pate in_an informal discussion. ann(};] with a
prachcmg attorney. In addition, t edy and
other leaders_in the land surveying and legal
professions aided and consulted with many
of the students during the course. | am
grateful to all who devoted their time and
effort to share their knowled([;e and experi-
ence with the students, and T hope_ that in
some measure the course served to improve
the understanding between the two fields.

The last occurrence is still (1965) in the
formative stages. The various committees
of The Florida Bar arc now being organized
for the coming year, and for the fifst time
In several yedrs' a Ssubcommittee is heing
activated for the purpose of prowdln? a
means of cooperation and communicafion
with the land ,surve}/ors of the state. The
subcommittee is not yet organlzed, but a
chairman was apBom_ted, and_the prospects
look prom[smgl. ossibly the Florida Society
of Professiondl Land Surveyors may sec fit
to establish a similar committee and the
two committees might provide a liaison be-
tween the professions that could result in
improvements in their mutual endeavors.

It is hoped that the spirit of cooperation
will continue to grow, and that the result
Wl|g|_be improved professional services to the
public.

Reprinted from the March, 1967 issue of the SURVEYING AND MAPPING JOURNAL
-0is-

INSTRUCTION TO LAND BUYERS

First see the land which thou in- And if a wedded woman put to sale

tends to buy,

Within the seller's title clearly lye,

And that no woman to it doth lay
claime by dowry, joynture, or
some other name,

That may incunmber, know if bond
or fee, the Tenure stand, and
that for each feoffee

It be released, that th’ sellers be
soe old, that he may lawfull sell,
thou lawful hold.

Have special care that it not mort-
gaged lye, nor be entailed upon
posterity

Then if it stand in statute bound or
noe, be well advised what quitt
rent out must goe,

What custome service hath been
done of old by those who forerly
the same did hold.

Deal not with her unless she
brings her male,

For she doth under covert barren
goe, although sometimes some
traffique soe we know

Thy bargain made and all this be
done, have special care to make
thy charter run

To thee, thy heirs, executors assigns,
For that beyond they life secure-
ly binds,

These things foreknow and done,
you may prevent those things
rash buyers many times repent,

And yet when you have done- all
you can, if youle be sure, deal
with an honest man.

— Lines over 300 years old copied

from the roll in the Manor Court

Office, Wakefield, England.

Reprinted from the
"Star and Times"
Swan River, Manitoba

Submitted by George Wegman



